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After this Court’s remand of the instant case for
R s Appeals Ofice to determne, pursuant to |.R C
sec. 6330(c) (1), whether R properly sent P a notice of
deficiency, R seeks, by way of a notionin limne, to
have the adm nistrative record fromthe remand hearing
admtted into evidence. P objects on three grounds:
(1) The matters in the record on remand were not
considered at the original hearing; (2) R s counsel and
the settlenment officer engaged in inproper ex parte
contact; and (3) docunents in the adm nistrative record
on remand are inadm ssible hearsay. During the
pendency of the instant case, Rrefiled the notice of
Federal tax lien (NFTL) in issue. P noves to dismss
respondent’s refiled NFTL.

“Thi s Opinion supplenments Hoyle v. Comm ssioner, 131 T.C.
197 (2008).
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Held: At the hearing on remand, R s settlenent officer
was not limted to a consideration of matters consi dered by
the Appeals officer in the original adm nistrative hearing.

Hel d, further, R s counsel and the settlenent officer
did not engage in prohibited ex parte contact.

Hel d, further, the admnistrative record, once it has
been authenticated, is adm ssible to show information
available to the Appeals Ofice during the adm nistrative
consideration of petitioner’s case on remand. Until
docunents fromthat record are offered to prove the truth of
the matters asserted therein, it is unnecessary to rule on
P s hearsay objection.

Hel d, further, R may refile the NFTL.

Martin David Hoyle, pro se.

Beth A. Nunni nk, for respondent.

SUPPLEMENTAL COPI NI ON

VELLS, Judge: The instant case is before the Court on
respondent’s notion in limne and petitioner’s notion to dismss
respondent’s lien.! W nust decide: (1) Wiether the proposed

Suppl enental Stipul ation of Facts and exhi bits should be

Petitioner has filed numerous other notions, including a
notion to dismss, to bar evidence or to set atine limt for
response filed on Dec. 15, 2008; notion to dism ss and to bar
evidence filed on Mar. 19, 2009; notion for summary judgnent
filed on Cct. 5, 2009; and notion to dismss and to bar evidence
filed on Cct. 5, 2009. These notions contain many of the sane
argunents petitioner made in his objection to respondent’s notion
inlimne. On the basis of our holding in the instant Opinion,
we w Il deny petitioner’s notions.
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admtted into evidence; and (2) whether respondent may refile a
notice of Federal tax lien (NFTL) during the pendency of these
pr oceedi ngs.

Backgr ound

Many of the relevant facts are set forth in our prior

Qpinion in the instant case, Hoyle v. Conm ssioner, 131 T.C 197

(2008) (prior Opinion), and are incorporated by reference.
Additionally, sonme of the facts discussed in this Opinion are
taken fromthe parties’ noving papers for the purpose of ruling
on respondent’s notion in limne and petitioner’s notions.

At the tinme he filed the petition, petitioner resided in
Loui si ana.

The record contains a notice of deficiency dated March 28,
1996, for petitioner’s 1993 tax year. On August 26, 1996,
respondent assessed the anobunts stated in the notice of
defi ci ency.

On Septenber 12, 2002, respondent sent petitioner a Notice
of Federal Tax Lien Filing and Your Right to a Hearing Under |IRC
6320 with respect to petitioner’s unpaid tax liability for 1993.
On or around Septenber 17, 2002, respondent filed an NFTL in
Jefferson Parish, Louisiana (original NFTL). The original NFTL
indicated, on its face, that unless refiled by Septenber 25,

2006, the original NFTL would operate as a certificate of rel ease
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of lien as defined in section 6325(a).? Petitioner tinely
requested a review of the original NFTL with respondent’s Appeal s
Ofice.

On March 31, 2004, respondent’s Appeals Ofice sent to
petitioner a notice of determ nation upholding the original NFTL.
Petitioner tinely filed a petition with this Court.

On Decenber 3, 2008, we issued our prior Opinion. In our
prior Opinion we stated:

we are unable to ascertain the basis for the Appeals

officer’s verification that all requirenents of applicable

law were net. Consequently, we will remand this case to the

Appeals Ofice for it to clarify the record as to what the

Appeal s officer relied upon in determ ning that the notice

of deficiency was properly sent to petitioner. [Fn. ref.

omtted.]

Hoyl e v. Commi ssi oner, supra at 205. In a footnote, we noted:

“We are remanding this case in order for the Appeals Ofice to
“exam ne underlying docunents’ and nmake a record of what was
relied upon in making the determ nation that the notice of
deficiency was ‘properly sent’.” 1d. n.7 (quoting Chief Counsel
Noti ce CC-2006-19 (Aug. 18, 2006)). On Decenber 19, 2008, we

i ssued an order stating that “this case is remanded to
respondent’s O fice of Appeals for the purpose of clarifying the

record regarding the issue of what the Appeals officer relied

2Unl ess ot herwi se indicated, section references are to the
| nternal Revenue Code of 1986, as anended, and Rul e references
are to the Tax Court Rules of Practice and Procedure.
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upon in determning that the notice of deficiency was properly
sent to petitioner.”

On Decenber 22, 2008, respondent’s counsel Beth Nunnink (M.
Nunni nk) sent a letter to Supervisory Revenue Oficer Cifford
VWitely (M. Witely) regarding the instant case. In that
letter, Ms. Nunnink stated that she was forwarding the
admnistrative file to which she had added a copy of the U S
Postal Service certified mail |ist dated March 28, 1996, which
lists notices of deficiency sent to petitioner and Wayne Lel and,
to whom petitioner had del egated his power of attorney (certified
mail list). Petitioner was sent a copy of the Decenber 22, 2008,
letter. On January 20, 2009, Settlenment O ficer Magee (M.
Magee) was assigned to the case.

Ms. Nunni nk and Ms. Magee had several conversations after
the remand of this case to respondent’s Appeals Ofice. On
January 20, 2009, Ms. Magee and Ms. Nunni nk conferred by
t el ephone and email regarding the case. In those conmunications
Ms. Nunni nk advi sed Ms. Magee to give petitioner a face-to-face
conference and to decide four issues: (1) Wether the notice of
deficiency was sent to petitioner’s |last known address; (2)
whet her the assessnent was valid; (3) whether petitioner could
raise the underlying liability on the ground that he had not
recei ved the notice of deficiency; and (4) the itens relied on to

make the foregoing determ nations.
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On January 23, 2009, Ms. Magee advised Ms. Nunnink that she
woul d have a face-to-face conference with petitioner on February
19, 2009. Ms. Nunnink advised Ms. Magee that petitioner’s
anended return for his 1993 tax year had been admtted into
evidence at trial. M. Magee and Ms. Nunni nk conferred regarding
status reports to the Court. M. Nunnink reviewed Ms. Magee’s
draft supplenental notice of determnation to ascertain whether
all issues the Court had required to be addressed were included
in Ms. Magee's determination and that all explanations were
conpl et e.

On February 23, 2009, Ms. Magee asked Ms. Nunnink a | egal
question: |If petitioner had previously received a notice of
deficiency, could he still raise his underlying tax liability as
an issue now? After sone research on the subject, M. Nunnink
advi sed Ms. Magee that if petitioner had received a notice, he
could no I onger contest his underlying liability.

On February 19, 2009, Ms. Magee discovered that the refiling
date stated on the original NFTL had passed. Throughout several
conversations Ms. Nunni nk kept Ms. Magee infornmed about the
refiling of the NFTL, and they di scussed who should speak with
petitioner regarding the refiling. On March 3, 2009, respondent
filed Form 12474-A, Revocation of Certificate of Rel ease of
Federal Tax Lien, with the Aerk of Court of Jefferson Parish,

Loui siana. |Immediately thereafter, respondent refiled the NFTL
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for petitioner’s 1993 tax year with the Cerk of Court of
Jefferson Parish, Louisiana.

On June 26, 2009, Ms. Magee issued a Suppl enental Notice of
Det erm nation Concerning Col |l ection Action(s) Under Section 6320
and/ or 6330.

On March 19, 2010, respondent sent to petitioner a
suppl enental stipulation of facts to which was attached the
record fromthe hearing on remand with Ms. Magee, including the
certified mail list. Petitioner raised objections to the
stipulation, and on May 3, 2010, respondent filed the instant
notion in |imne.

Di scussi on

Respondent contends that we should rule in limne that the
foll ow ng docunments wll be admtted into the record: (1) The
original admnistrative record as submtted into evidence at
trial, before the issuance of our prior Opinion remandi ng the
case to respondent’s Appeals Ofice; (2) several previous filings
made with the Court;?® and (3) several docunents that Ms. Magee

created or considered on remand (adm nistrative record on

3These filings include the petition filed on Apr. 30, 2004,
the answer filed on June 29, 2004, respondent’s notion for
summary judgnent filed on Sept. 26, 2006, petitioner’s response
to respondent’s notion for summary judgnent filed on Cct. 25,
2006, petitioner’s pretrial nmenorandumfiled on May 21, 2007,
respondent’s opening brief filed on Aug. 6, 2007, petitioner’s
answering brief filed on Sept. 20, 2007, respondent’s reply brief
filed on Nov. 14, 2007, and our prior Qpinion in the instant
case, Hoyle v. Comm ssioner, 131 T.C. 197 (2008).
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remand). Evidence previously admtted at trial, like the trial
transcript itself, is already in the record, and we therefore
need not address its admssibility. The pleadings, notions,
briefs, etc., previously filed with the Court also are part of
the record in this case, and unless and until they are offered
into evidence for a particular purpose, we need not address their
adm ssibility as evidence. As to the admnistrative record on
remand, respondent contends that it is adm ssible under the
busi ness records exception to the hearsay rule. See Fed. R
Evid. 803(6).*

Petitioner contends that the adm nistrative record on remand
is not adm ssible into evidence because the matters therein were
not considered at the original adm nistrative hearing before
remand, that Ms. Nunnink and Ms. Magee had inproper ex parte
contact regarding the hearing on remand, and that the docunents
in the admnistrative record on remand, specifically a certified
mail |list showing the mailing of the notice of deficiency in
issue to petitioner and to his representative, are inadm ssible
hearsay on account of a lack of trustworthiness. See id.

A taxpayer is entitled to a single hearing under section
6320 with respect to the year to which the unpaid liability

relates. Sec. 6320(b)(2); Freije v. Commi ssioner, 131 T.C. 1, 5

“Proceedings in the Tax Court are generally governed by the
Federal Rules of Evidence. Rule 143(a).
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(2008), affd. 325 Fed. Appx. 448 (7th Cr. 2009); see also Kel by
v. Comm ssioner, 130 T.C. 79, 86 (2008) (simlar holding for

section 6330 cases). Wen this Court renands a case to the
Appeals Ofice, the hearing on remand is a supplenment to the

taxpayer’s original section 6320 hearing. Kelby v. Conm ssioner,

supra at 86; see also AQsen v. United States, 414 F.3d 144, 155

(st Cr. 2005) (“In the event the admnistrative record is found
i nadequate for judicial review, ‘the proper course, except in
rare circunstances, is to remand to the agency for additional

i nvestigation or explanation’.” (quoting Fla. Power & Light Co.

v. Lorion, 470 U S. 729, 744 (1985))). The hearing on renmand
provides the parties with the opportunity to conplete the initial
section 6320 hearing while preserving the taxpayer’s right to
receive judicial review of the ultimte adm nistrative

det er mi nati on. Kel by v. Conmi ssioner, supra at 86; see al so

Wadl eigh v. Conm ssioner, 134 T.C. 280, 299 (2010) (simlar

result in a section 6330 case). A corollary to the fact that the
taxpayer may receive only one hearing is that the Comm ssioner’s
Appeal s Ofice nakes a single determ nation. Kelby v.

Conmi ssi oner, supra at 86. When this Court renands a case to the

Appeals Ofice and it cones back to us after a suppl enental
determ nation is issued, we review the suppl enental

det er mi nati on. | d.
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We remanded the instant case for the Appeals Ofice to
determ ne, as a part of its verification “that the requirenents
of any applicable law * * * have been net”, sec. 6330(c)(1),
whet her a notice of deficiency was properly mailed to petitioner.
I f the notice of deficiency was not properly mailed, the
assessnment of tax would be invalid. See sec. 6213(a); Hoyle v.

Comm ssioner, 131 T.C. at 205. The act of mailing nmay be proven

by docunentary evidence of mailing. Coleman v. Comm ssioner, 94
T.C. 82, 91 (1990). W have held that exact conpliance with
Postal Service Form 3877 mailing procedures raises a presunption
of official regularity in favor of the Comm ssioner and is
sufficient, absent evidence to the contrary, to establish that a
notice of deficiency was properly mailed. 1d.; see also United

States v. Zolla, 724 F.2d 808, 810 (9th Cr. 1984). M. Magee

was not limted to what the original Appeals officer considered.
She was required to consider, pursuant to this Court’s order of
remand, whether a notice of deficiency had been properly sent to

petitioner. Hoyle v. Conm ssioner, supra at 205; see al so Kel by

v. Conm ssioner, supra at 86. The adm nistrative record on

remand contains such evidence in the formof a certified nai
list. The certified mail |ist appears to include the sanme
information found on Postal Service Form 3877. The

adm ni strative record on remand and the certified mail list are

necessary for our consideration of the supplenental determ nation
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by respondent’s Appeals Ofice on remand and will at |east be
admtted into evidence for the limted purpose (as all owed by
rule 105 of the Federal Rules of Evidence) of show ng the
proceedi ngs on remand--a purpose for which they are not, strictly
speaking, offered to prove the truth of the matter asserted
therein. Consequently, the admi nistrative record on remand shal
be admtted as long as it is authenticated pursuant to rule 901
of the Federal Rules of Evidence. |f docunments fromthe
adm ni strative record on remand are offered at trial for the
addi tional purpose of proving the truth of the matters asserted
therein,® hearsay and reliability objections can be addressed at
that tine.

Petitioner cites the Anerican Bar Association (ABA) Model
Code of Judicial Conduct and the Tennessee Code of Judi ci al
Conduct, Tennessee Supreme Court Rule 10, for the proposition
t hat communi cati ons between Ms. Nunnink and Ms. Magee were
inpermssible. Petitioner’s reliance on the ABA Mbdel Code and
the Tennessee code is msplaced. They do not govern the matters
before us and are not applicable to the instant case.

The Internal Revenue Service Restructuring and Reform Act of

1998 (RRA), Pub. L. 105-206, sec. 1001(a)(4), 112 Stat. 689,

°See, e.g., Seqgo v. Conm ssioner, 114 T.C 604, 610-611
(2000) (relying on a copy of the notice and postal Form 3877 to
conclude, “[o]n the preponderance of the evidence, * * * that the
statutory notice of deficiency was sent”).
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directed the Comm ssioner to develop a plan to prohibit ex parte
comruni cati ons between Appeals Ofice enpl oyees and ot her
I nternal Revenue Service (IRS) enpl oyees that appear to
conprom se the i ndependence of the Appeals officers:
The Comm ssioner of Internal Revenue shall devel op and

i npl enent a plan to reorgani ze the Internal Revenue Service.
The plan shall --

* * * * * * *

(4) ensure an independent appeals function within the
I nternal Revenue Service, including the prohibition in the
pl an of ex parte comuni cati ons between appeals officers and
ot her Internal Revenue Service enployees to the extent that
such communi cati ons appear to conprom se the i ndependence of
t he appeal s officers.
To fulfill that congressional nmandate to ensure an
i ndependent Appeals O fice, the Comm ssioner issued Rev. Proc.
2000-43, 2000-2 C. B. 404, which is effective for comuni cations
bet ween enpl oyees of the Appeals Ofice and other I RS enpl oyees

taki ng place after Cctober 23, 2000. See Drake v. Conm ssioner,

125 T.C. 201, 208 (2005); Harrell v. Comm ssioner, T.C Meno.

2003-271. According to Rev. Proc. 2000-43, supra, ex parte
communi cations are communi cations that take place between the
Appeals O fice and another IRS office w thout the participation
of the taxpayer or the taxpayer’'s representative. Drake v.

Conm ssi oner, supra at 209. An Appeals officer may not engage in

ex parte discussions of the strength and weakness of the issues
of a case that woul d appear to conprom se the Appeals officer’s

i ndependence. 1d. The Appeals officer nust give the taxpayer an
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opportunity to participate in any di scussions concerning nmatters
that are not mnisterial, admnistrative, or procedural. 1d.;
Rev. Proc. 2000-43, sec. 3, Q%A-6, 2000-2 C. B. at 406. However,
Rev. Proc. 2000-43, supra, by its terns applies to comuni cations
between an attorney in the Ofice of Chief Counsel and an Appeal s
officer only in nondocketed cases; i.e., those cases where the
t axpayer has not yet filed a petition with the Tax Court. |d.
sec. 2, sec. 3, &A-11, 2000-2 C B. at 404, 406-407. As the
instant case is a docketed case, Rev. Proc. 2000-43, supra, does
not apply directly to communi cations of Ms. Nunnink with M.
Magee.

During 2007 the IRS O fice of Chief Counsel issued
gui del i nes covering communi cati ons between | RS Chief Counsel
attorneys and Appeals officers when a case is remanded by the Tax
Court. Chief Counsel Notice CC 2007-006 (Feb. 23, 2007). That
notice provided three guidelines to Chief Counsel attorneys: (1)
Chi ef Counsel attorneys are to prepare a witten nenorandum
expl ai ni ng why the case was remanded and noti ng any speci al
instructions in the order of remand and shoul d provide a copy of
the nenorandumto the taxpayer; the menorandumis not to discuss
the credibility of the taxpayer or the accuracy of the facts
presented by the taxpayer; (2) a Chief Counsel attorney may
provide | egal advice to an Appeals officer as |long as that

attorney did not give |legal advice to an originating function
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(e.g., collection) on the sane issue in the sane case; the |ega
advi ce should not opine on the ultimate | egal issues; and (3) the
Chi ef Counsel attorney who is handling the docketed case should
review the suppl enmental notice of determnation to ensure that it
conplies with the Tax Court’s order. Chief Counsel Notice CC
2007-006 (Feb. 23, 2007) was superseded and incorporated into
Chi ef Counsel Notice CC-2009-010 (Feb. 13, 2009), which expired
on May 15, 2009. However, the procedural aspects of these Chief
Counsel notices have been incorporated into the Internal Revenue

Manual (IRM as of March 11, 2009.° See IRMpt. 8.22.2.3 (Mar.

In relevant part, Internal Revenue Manual pt. 8.22.2.3
(Mar. 11, 2009) states:

6. I n Chief Counsel Notice (CC- 2007-006), the I RS provided
gui dance on the application of the ex parte rules to

communi cati ons between Chief Counsel attorneys and the
hearing office when a CDP case is remanded by the Tax Court.

7. The follow ng guidelines apply when a CDP case is
remanded. The Counsel attorney working the docketed case
shoul d prepare a witten nenorandum addressed to the Ofice
of Appeal s expl ai ni ng:

A t he reasons why the court remanded the case to
Appeal s,
B. any special requirenents in the order (e.g.,

whet her and to what extent to hold a new conference and
whet her the case nust be reassigned to a new hearing
of ficer),

C. what issues the court has ordered Appeals to
address on renand.

(continued. . .)
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11, 2009). One or nore of these versions of the guidelines were
in force throughout the period during which Ms. Magee consi dered
petitioner’s case on renmand.

We concl ude that the conversations between Ms. Nunnink and
Ms. Magee were solely procedural, mnisterial, or admnistrative.
Ms. Nunnink did not opine on the ultimate issues or discuss
petitioner’s credibility. Additionally, M. Nunnink did not
guestion petitioner’s notives, suggest ternms under which an
of fer-in-conprom se woul d be accepted, or recommend t hat

respondent secure all of petitioner’s assets. See Drake v.

5(...continued)
Not e:

The menorandum shoul d not discuss the credibility of the
t axpayer or the accuracy of the facts presented by the
t axpayer

8. A request by a hearing officer for |egal advice in
connection with the remanded CDP case may be handl ed by the
Counsel attorney who is handling the docketed Tax Court

case, so long as that attorney did not give |legal advice to
an originating function (e.g., Collection) concerning the
sanme issue in the same case. |f the Counsel attorney

provi ded such advi ce, Counsel should assign the request to
anot her Counsel attorney who has not previously provided
advice to a Service office concerning the sanme issue in the
sanme case. Counsel should carefully tailor any |egal advice
to only answer the | egal questions posed by Appeals, and the
advi ce shoul d not opine on how you should ultinately decide
the issues in the Supplemental NOD. Consistent with Q%All of
Rev. Proc. 2000-43, the advice does not have to be shared
with the taxpayer or his representative at the tinme it is
rendered. Also, neither the taxpayer nor his representative
have a right to participate in any discussions between
Appeal s and Counsel with respect to the advice.
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Comm ssioner, 125 T.C at 209 (inproper ex parte conmmrunication

where nmenorandumto Appeals officer questioned notives of

t axpayer’s counsel); Indus. Investors v. Conm ssioner, T.C Meno.

2007-93 (cover letter to Appeals officer was inproper ex parte
comruni cati on because letter told Appeals officer not to consider
CDP hearing for previously filed Iien, reconmended that

Gover nnment secure all assets owned by taxpayer, and suggested
ternms under which offer-in-conprom se would be accepted).

Rat her, Ms. Nunnink provided | egal advice on specific issues,
such as whether petitioner could challenge the underlying
ltability if he had received a notice of deficiency. W do not
believe that such | egal advice constitutes prohibited ex parte
communi cations that should have been shared with petitioner.

Ms. Nunnink’s review of Ms. Magee’s draft suppl enent al
notice of determ nation was not an inperm ssible ex parte
communi cation. M. Nunnink’s coments were neant to ensure that
the suppl enental notice of determ nation on remand conplied with
our order of Decenber 19, 2008. For exanple, M. Nunnink asked
Ms. Magee to clarify her position in the supplenental notice of
determ nati on and asked her to attach additional docunents.

Additionally, Ms. Nunnink’s inclusion of the certified mai
list in the adm nnistrative record on remand was m nisteri al,
procedural, or admnistrative. See Rev. Proc. 2000-43, sec. 3,

QRA-6. W remanded this case to the Appeals Ofice specifically
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for the purpose of having it “[clarify] the record regarding the
i ssue of what the Appeals officer relied upon in determning that
the notice of deficiency was properly sent to petitioner.” Gven
our mandate on remand, Ms. Nunnink’s actions were not prohibited
ex parte comuni cations. Evidence of a certified mail list is
preci sely what the Court sought by remand. Ms. Nunnink’s actions
in finding the certified mail list and placing it in the
admnistrative record on remand do not “appear to conprom se the
i ndependence of the appeals [officer].” See RRA sec. 1001(a)(4).
Mor eover, petitioner was sent a copy of the letter to M.
Wi tely, which gave himnotice of the addition of the certified
mail list to the admnnistrative record on remand and al |l owed hi m
to raise that issue with Ms. Magee.

Accordingly, we conclude that Ms. Nunnink and Ms. Magee did
not engage in prohibited ex parte conduct or conmunicati ons.

Respondent has provided notice to petitioner that he seeks
to introduce the adm nistrative record on remand i nto evidence.
Petitioner objects to the adm ssion into evidence of the
adm nistrative record on remand on the basis that it is
i nadm ssi bl e hearsay that |acks trustworthiness.

We need not rule on petitioner’s hearsay objection at this
time because the initial consideration by this Court of the
admnistrative record on remand will be for the limted purpose,

see Fed. R Evid. 105, of establishing what information was
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avai lable to the Appeals O fice when preparing the suppl enent al
notice of determ nation; and, for that purpose, adm ssion of the
adm nistrative record on remand for the truth of the matters
contained therein is not necessary. W note that if respondent
of fers docunents fromthat record at trial for the truth of the
matters contained therein, petitioner may nake any appropriate
objections at that tine. W also note that, absent stipulation
of the adm nistrative record on remand, respondent mnust
authenticate it at trial.

Petitioner also contends that respondent may not refile the
NFTL. Respondent contends that he may refile the NFTL pursuant
to section 6325(f).

Pursuant to section 6321, if a person liable for a tax fails
to pay it after a demand for paynent is nmade, a lien arises in
favor of the United States upon all property and rights to
property belonging to such person for the unpaid anount,
including interest. The lien arises when the tax is assessed and
continues until the underlying liability is satisfied or becones
unenforceabl e by reason of |apse of tinme. Sec. 6322. Section
6323 aut horizes the Conm ssioner to file notice of that |ien;
i.e., an NFTL. The NFTL establishes the lien s priority over
subsequent buyers of the property, holders of security interests
in the property, judgnent-lien creditors, and nmechanic’s

i enhol ders. See sec. 6323(a).
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Cenerally, an NFTL nust be refiled during the 1-year period
endi ng 10 years and 30 days after the date of assessnent (the
refiling period). Sec. 6323(g). |If the Comm ssioner fails to
refile the NFTL during the refiling period, the NFTL generally is
not effective after the expiration of that period against any
person with an interest in property subject to the lien. Sec.
301.6323(g)-1(a)(3), Proced. & Adm n. Regs. However, section
301.6323(g)-1(a)(3)(i), Proced. & Adm n. Regs., provides an
exception to this general rule: the failure to refile the NFTL
during the refiling period will not affect the effectiveness of
the NFTL with respect to property that is the subject matter of a
suit filed before the expiration of the refiling period to which
the Government is a party.’” Even if the NFTL is not refiled
during the refiling period, provided the lien remains in
exi stence the Conm ssioner may still file a new NFTL, which w |
be effective fromthe date it is filed. Sec. 301.6323(Q)-
1(a)(4), Proced. & Adm n. Regs.

The Conmm ssioner may withdraw an NFTL before the underlying

tax is paid if it is determined that: (1) The NFTL was

‘On Apr. 4, 2011, the IRS rel eased final regulations
amendi ng portions of sec. 301.6323(g)-1(a), Proced. & Adm n.
Regs. T.D. 9520, 2011-18 |I.R B. 730. Those anendnents apply to
any NFTL filed on or after Apr. 4, 2011. Under the anmended
regul ations, the release of a Federal tax lien on property that
is the subject of litigation to which the Governnment is a party
wll not affect the Governnment’s priority in such property as
long as the suit was comrenced before the date the |lien was
rel eased. Sec. 301.6323(g)-1(a)(3)(i), Proced. & Adm n. Regs.
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prematurely filed or otherwi se not in accordance with IRS
procedures; (2) the taxpayer has agreed to an install nment
agreenent; (3) withdrawal of the NFTL will facilitate collection;
or (4) withdrawal of the NFTL is in the best interests of the
taxpayer and the United States. Sec. 6323(j)(1). Wthdrawal
does not affect the underlying lien. Sec. 301.6323(j)-1(a),
Proced. & Adm n Regs.

The Comm ssioner nust issue a certificate releasing a lien
within 30 days after he determnes that the entire tax liability
(including interest) has been paid or becones l|legally
unenforceable, or if the taxpayer posts an acceptable bond. Sec.
6325(a). If the Conm ssioner determnes that a certificate of
rel ease was issued inprovidently or erroneously and if the period
of limtations for collecting the underlying liability has not
expired, the Conmm ssioner may revoke the certificate of rel ease
and reinstate the lien. Sec. 6325(f)(2). A certificate of
rel ease is not conclusive proof that the liability is

extingui shed. See Boyer v. Comm ssioner, T.C Menp. 2003-322.

The underlying tax liability that is the subject of the NFTL
remains until the tax is paid in full or the period of
limtations on collection expires. See id.; sec. 301.6325-
1(a) (1), Proced. & Adm n. Regs.

CGenerally, the Comm ssioner has 10 years fromthe date of

assessnment to collect the tax due. Sec. 6502(a). However, if
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t he taxpayer requests an admnistrative review of an NFTL, the
period of limtations is suspended during the period of that
hearing, and appeals therein. Secs. 6320(c), 6330(e).

On August 26, 1996, respondent assessed the tax in issue.
Petitioner tinely requested an adm nistrative review of the
original NFTL, and subsequently, in the instant case, requested
judicial review of that proceeding. As a decision in the instant
case has not yet becone final, the period of limtations on
col l ection remai ns suspended. See secs. 6320(c), 6330(e). The
original NFTL indicated that unless refiled by Septenber 25,
2006, it would constitute a certificate of release of lien. The
NFTL was not refiled by that date. On March 3, 2009, respondent
filed a revocation of certificate of rel ease of Federal tax lien
and inmedi ately thereafter refiled the NFTL. Consequently,
respondent refiled the NFTL within the limtations period for
col | ecti on.

Respondent’s lien for the underlying tax reflected in the
NFTL remains in existence because the period of |limtations on
col | ecti ons has been suspended by the instant proceedings. See
secs. 6322, 6330(e). The NFTL was refiled with the Cerk of
Court of Jefferson Parish, Louisiana, in accordance with section

6323(f).8 See La. Rev. Stat. Ann. sec. 52:52 (2004).

8Petiti oner does not contend that respondent failed to
foll ow proper procedures in refiling the NFTL.
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Consequently, we conclude that respondent’s refiling of the NFTL
is not grounds for dism ssal of the instant case in petitioner’s
favor. Accordingly, we will deny petitioner’s notion to dism ss
respondent’s |ien.

To reflect the foregoing,

An appropriate order wll

be i ssued.



